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Who Does the General Business Attorney Represent?
by Daniel ]. McDowell

General business practitioners retained as a company’s out-
side counsel are in a somewhat precarious position. An attor-
ney retained by an organization—be it a corporation, a limited
liability company, a partnership, or another entity—represents
the organization, not its shareholders, members, officers, direc-
tors, managers, or employees." However, as a general business
practitioner, you practice in the face of unique ambiguities
that will make it difficult for many people to understand who
your client is.*> Unlike litigation counsel, clients usually do not
retain you for a discrete task. The client may initially hire you
to help redeem an owner’s equity, but you may find yourself
advising the same client on a wide range of legal issues. Unlike
in-house counsel, you are not the client’s employee. As a result,
although your ethical and legal duties may be clear to you—and
even that is not always straightforward—it is critical that you
clearly communicate the bounds of your professional relation-
ship to your clients and their constituents as well. We've all
heard stories about employees or executives (or have dealt with
them ourselves) who “trust the company attorney to look out
for their best interest.”® If you do not promptly, and clearly,
correct this misunderstanding, you may face not only an angry
call or email, but an ethics complaint to the Counsel for
Discipline.

This article will first outline basic ethical principles in the
Nebraska Rules of Professional Conduct (the “Rules”) govern-
ing client identity and interaction when representing an orga-
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nization; then, it will provide a list of practical steps to help
the general business practitioner identify her client, and ensure
her client’s owners, directors, managers, officers and employees
understand the attorney’s role.

1. Client Identity and Interaction

The first challenge you face when representing an entity is
determining who has authority to act for your client. As pre-
viously noted, when you are retained by an organization, you
represent the organization.4 However, because an organization
is only a “person” in the legal sense, it must act through its
constituents: the officers, directors, employees, and sharehold-
ers of an organization, or any person with an equivalent role

in an organization.5

You should bear in mind that not every
constituent has authority to act on behalf of an organization.
For example, corporations generally act through their directors,
rather than their shareholders.® As such, if you are represent-
ing a corporation, you should not assume that the sharehold-
ers have any authority to speak for the corporation. Always
remember, you represent an organization acting through its
constituents who are authorized to act on its behalf, and it is

your duty to identify the authorized constituents.

Once you determine your client’s authorized constituents,
you still have to determine what authority they possess on
your client’s behalf. Constituents of an entity may derive their
authority from statutory law, common law, and the entity’s
governing documents (including agreements between the enti-
ty and its constituents). The board of directors and officers of
a corporation are authorized to act for a corporation by statute,
as are the members or managers of a limited liability company,
and the partners of a partnership.” Courts have further clarified
the duties of shareholders, members, directors, and managers
through case law.® Governing documents (bylaws, operating
agreements, shareholder agreements, buy sell agreements, etc.)
specify the authority granted to an organization’s governing
body under law, and they may identify persons granted special
authority to act for the organization, and under what condi-
tions (e.g., a partnership representative for tax matters).” If
an organization keeps regular or annual minutes, these should
also spell out the current officers, directors, and/or manag-
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ers of the organization. In addition, and especially for larger
organizations, or organizations where there are risks of internal
conflict, legally authorized constituents may designate other
specific persons with whom you should interact (e.g., a comp-
troller regarding payments to a departing owner, or the direct
manager of an employee under investigation).

Once you identify the client’s authorized constituents, and
the scope of their authority, they will be your contact points
with the client, and will direct the course of your representa-
tion. The authorized constituents, acting on the organization’s
behalf, direct your representation of the organization,' setting
goals and making critical decisions. Additionally, the confi-
dentiality Rules protect your communications with your client’s
authorized constituents."" Critically, this means that when you
obtain information from an authorized constituent, it cannot
be disclosed to other constituents, except as expressly autho-
rized, impliedly authorized to carry out the representation, or
as otherwise permitted under the Rules."”

Even though you know that the authorized constituents are
not your clients by default, they very well may not know this,
and you risk forming attorney-client relationships with the
constituents if you do not take steps to clarify your relationship.
If you know, or reasonably should know, that an organization’s
interests are adverse to a constituent with whom you are deal-
ing, then you must explain to the constituent that you represent
the organization.” If you don’t clarify your relationship, and
a constituent reasonably relies on what you tell them, even if
you don’t intend it as legal advice, you likely have formed an
attorney-client relationship with that person.'* Such attorney-
client relationships will likely result in non-waivable conflicts,
requiring your withdrawal from representing all parties con-
cerned.”® That being said, you may determine to represent one
or more constituents as well as the organization, but such joint
representations are subject to the conflict of interest Rules."®

Lastly, there are particular issues associated with engage-
ments to form new organizations. If a group of founders hire
you to advise them on entity choice and tax matters, then
you must determine whether you represent some or all of the
founders, or the entity itself (on a to-be-formed basis). If
there is only one founder, the issue is not critical, because the
interests of the founder and the organization are essentially
aligned. Questions arise when there are multiple founders.
There is legal authority to support an attorney in claiming to
represent the entity. The argument is that an organization
should be retroactively deemed an attorney’s client from the
outset of representation where the organization’s founders
retain the attorney solely for the purpose of forming the orga-
nization, and the attorney limits her activities to forming the
organization.”” However, there are authorities arguing that the
proper approach is to represent the founders, as individuals or
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potentially as a partnership, for the sole purpose of forming
the organization, and then be separately retained to represent
8

the organization.” Neither approach is perfect. The former
risks forming a de facto attorney-client relationship with the
founders, in potential conflict with representing the organi-
zation, and the latter is often impractical for large groups of
founders. Absent a change in Nebraska law, you, or your firm,
must choose the most reasonable approach and be prepared to

defend it if necessary.

2. Practical Steps

a. Use an engagement letter every time you are retained.
Engagement letters are not required for Nebraska attorneys,
but they should be used to set your client’s expectations.”” A
well drafted engagement letter will:

i. identify the client;
ii. delineate the scope of your representation;

iii. state the legal fees and costs which you will
assess for your services;

iv. state when and how your fees and costs are to be
paid; and

v. state who is responsible for paying your fees and
costs.’

b. Update the terms of your engagement as needed, in
writing. As an attorney, you are responsible for clarifying the
existence and scope of your attorney-client relationships.” It
is not uncommon for the scope of your engagement to change
after you have been initially retained. New matters arise that
clients want you to address, and you may have a client that
reaches out to you for different matters over time. As you
accept new matters from your clients, you should update the
terms of your engagement, in writing.

For example, if you are initially retained to draft a buy sell
agreement, and then later asked to assist with a business acqui-
sition by the same client, specify in writing the new scope of
representation, and any changes to fees that apply. This could
be done by executing a new letter of engagement, amending
your previous letter, or outlining these details in an email to
the client and having the client give their written assent to the
new terms. You must know your client and carefully consider
the circumstances to determine the appropriate course. You
need to consider the timing of the additional work, what it will
cost your client, and the complexity, duration, and difficulty of
the additional tasks. If months have elapsed since your previ-
ous work, or the new assignment will dramatically change the
time or cost of your representation, a new letter may be worth-
while. For smaller tasks that won’t greatly increase your fees, a
detailed email may suffice.

»
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c. Set expectations up front. An ounce of prevention is
worth a pound of cure, and that is especially true in respect to
attorney-client relationships. The engagement letter is the first
and primary way you set expectations, but an attorney’s duty
to clarify her relationship with her clients does not end there.
Any time you interact with any representative or employee of
your client, be clear who you represent. For example, if you're
on a call with an employee, consider whether you need to
explain that you represent their employer. If the conversation
is, or could become, adversarial (e.g., you are assisting with an
internal investigation, the employee is being terminated, or the
conversation is related to a potential lawsuit), consider leading
off the conversation by telling the employee that you don’t
represent them, and if they want representation they will need
to retain their own attorney. On other occasions, this con-
versation won’t be necessary. For example, if you're meeting
with a company’s management team to discuss updates to the
business’s commercial lease, or obtaining contracts for review
from your client’s sales team, there may be a lower risk of any
conflict or misunderstanding. Use your professional judgment
and remember that clarifying your attorney-client relationship
is a critical part of your duties to your client.

d. Be prepared for pushback, questions, and misunder-
standings. Most people, even if they are experienced busi-
nesspersons used to dealing with counsel, will not understand
that you don’t necessarily represent them: they will ask you
what you think they should do, they will ask you to “look out
for their best interest,” they will say they didn’t understand
that you didn’t represent them. Be firm, but polite, and stick
to your ethical obligations. Remember it is your license and
reputation on the line.

Conclusion

As a business attorney, when you are retained by an orga-
nization, be it a corporation, a partnership, a limited liability
company, or another form of entity, you represent the organi-
zation, acting through its authorized constituents (as laid out
in applicable law and the organization’s governing documents),
not its individual members, owners, shareholders, employees,
officers, or agents of any kind.

MAKE SURE YOU HAVE THE
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As an organization’s attorney, you should make sure
that your client’s officers, managers, employees, and own-
ers understand this fact. Doing so starts with a well-drafted
engagement letter, updated and clarified as the terms and
scope of your engagement change over time. Be aware of your
interactions with your client’s constituents, and when neces-
sary, clarify that you don’t represent any individual constitu-
ent. Clarifying your attorney-client relationship, and doing
so clearly and consistently, may turn out to be as important to
your client as the substantive work for which they retained you

in the first place.
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